The Notice of Claim Provision in Breach of Contract Actions Against the City of New York

THE NOTICE OF CLAIM PROVISION IN BREACH OF CONTRACT ACTIONS AGAINST THE CITY OF NEW YORK
Steven Isaacs and Mathew Paulose Jr.*
This article addresses a little known provision in the Administrative Code called section 7-201(a) that requires service of a notice of claim prior to commencement of a contract action against the City of New York. Practitioners who have failed to take note of the provision have had their cases dismissed, some in which more than half a million dollars were in dispute. This article also offers some suggestions for practitioners faced with a motion to dismiss or a motion for summary judgment for failure to follow the provision's mandate.
THE PROVISION
Section 7-201(a) of the New York City Administrative Code provides, in relevant part, that in "every action" against the City of New York the complaint must contain an allegation that at least thirty days has elapsed since a "demand, claim, or claims" were presented to the comptroller and that the comptroller failed to make an "adjustment or payment" of or for such "demand, claim, or claims" within the elapsed thirty days.
1 Section 7-201(a) does not define the words "every action," "demand, claim, or claims," or "adjustment or payment." Relevant case law reveals that the words, "demand, claim, or claims," mean a "notice of claim" 2 and the words, "adjustment or payment," mean "settlement."
3 With respect to the words, "every action," case law initially suggests that the Further inspection reveals that the statute is also intended to be only applicable to those actions involving causes of action other than tort.
6 Taking all these definitions into consideration then, section 7-201(a) really means that in every non-tort action against the City of New York seeking mainly monetary relief, a notice of claim must be filed with the comptroller before commencement of the action.
THE PURPOSE
The purpose behind the section is somewhat similar to the purpose behind the other notice of claim provisions applicable to actions against the City of New York, two of the best-known provisions being Section 50-i of the New York General Municipal Law and Section 3813 of the New York Education Law.
7 Section 50-i provides that in every tort action against a city, county, town, village fire district or school district a notice of claim must be filed and served upon the defendant prior to the commencement of an action. 8 Section 3813 requires that in every action against a school district, board of education, board of cooperative educational services or school a notice of claim must be filed within three months after the accrual of a claim and be presented to the governing body of a school district or school prior to the commencement of an action. 
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amine the plaintiff with respect to the claim, and to determine whether the claims should be adjusted or satisfied before the parties are subjected to the expense of litigation.
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The provisions are also intended to give "prompt notice of claims so that the investigation may be made before it is too late for investigation to be efficient." 11 Generally, these principles can be more succinctly stated as the principles of investigation, settlement, and freshness.
Courts have found these underlying principles applicable to section 7-201(a), but not entirely. While they have found the principles of investigation and settlement applicable to section 7-201(a), the courts have not found the principles of freshness applicable. 12 Apparently, this is because section 7-201(a) does not prescribe a time limit in which an individual must file a notice of claim. 13 Section 50-i, for instance, prescribes a 90-day time limit.
14 Section 3813 prescribes a three-month time limit. 15 Section 7-201(a), on the other hand, prescribes no time limit. 16 As one federal court sitting in New York accurately analyzed:
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[Vol. 6:1 decisis -unacceptable in the judicial decision-making process. Thus, when faced with a motion to dismiss for the failure to file a notice of claim, courts may consider not dismissing the underlying action only after strictly observing whether the principles of investigation and settlement are indeed inapplicable or satisfied through other means. Accordingly, in the eyes of the practitioner, notice of claim provisions have become essential in actions against a municipality.
THE HISTORY Section 7-201(a) derives its heritage from the New York City Charter of 1860. The language used then is nearly identical to the language used today. 19 The charter was subsequently amended in 1873, 1882, 1896, and 1897, but the language of section 7-201(a) remained relatively the same. 20 In 1901, section 7-201(a), which was then called section 261, was found in the Revised Charter of the City of New York and read as follows:
No action or special proceeding for any cause whatever shall be prosecuted or maintained against The City of New York unless it shall appear by and as an allegation in the complaint or necessary moving papers that at least thirty days have elapsed since the demand, claim or claims upon which such action or special proceeding is founded were presented to the comptroller of said city for adjustment and that he has neglected or refused to make an adjustment or payment thereof for thirty days after such presentment. 21 Noticeably, for the exception of some reordering and changes in the words "for any cause whatever" to "every action," the language is identical to the language found in the present version of section 7-201(a). In 1937, the section was renamed and relocated to section 394a-1.0 of the Administrative Code of the City of New York. 22 In 1980, the section was renamed and rearranged once more to its current cognomen and form. The object sought to be accomplished by this provision of the charter is to give an opportunity to the comptroller to examine the validity of the claim presented, and if valid, to adjust and pay the same, in order to avoid the expenses of litigation.
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Other cases further illustrate these principles such as in the 1908 case of Bernreither v. City of New York, 26 where the court noted that one of the objectives of section 7-201(a) was to give authorities time to investigate and, if the claim was good, pay without the necessity of a lawsuit. 27 Over the years, this precedent evolved into stricter wording, culminating in the following statement by Justice Cardozo:
The Legislature has said that a particular form of notice, conveyed with particular details to particular public officers, shall be a prerequisite to the right to sue. The courts are without power to substitute something else.
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This language is cited regularly in judicial decisions dismissing an action for the failure to file a notice of claim. 29 Thus, it has come to a general understanding that section 7-201(a) must be strictly enforced. Its history is long and its precedent unyielding.
RECTIFYING THE FAILURE TO FILE A SECTION 7-201(A) NOTICE OF CLAIM
There is no statutory relief for the failure to file a notice of claim in a monetary non-tort action against the City of New York. This is because, unlike the other notice of claim provisions applicable to actions against the City of New York, section 7-201(a) does not provide a statutory mechanism for seeking leave to file a late notice of claim. Section 50-e (5), for example, provides that leave to file a late notice of claim may be allowed if it can be proven that notwithstanding the absence of a timely notice of claim the City of New York acquired actual knowledge of the essential facts consti- 30 Similarly, section 3813(2-a) provides that leave may be allowed if it can be proven that the school district acquired actual knowledge of the essential facts constituting the claim. 31 The legislature specifically enacted these exceptions to the general notice of claim requirements in actions for tort against a municipality and for any action against a school district to relieve the harshness of abrupt dismissals. 32 But the legislature failed to enact a similar exception under section 7-201(a). Thus, because of this failure, it can only be interpreted that there is no exception to the failure to file a section 7-201(a) notice of claim. Any non-tort monetary action against the City of New York commenced without a section 7-201(a) notice of claim must be dismissed without exception.
There is, however, some potential of relief as section 7-201(a) does not require a specific form of notice of claim. For example, section 50-i requires a written notice of claim specifying rather particular details. 33 In contrast, section 7-201(a) does not expressly require a written demand. Therefore, it can be interpreted that the section merely requires a demand, either oral or written, articulating the essential facts constituting a monetary claim. This rule provides relief against a motion to dismiss or for summary judgment for the failure to file a formal section 7-201(a) notice of claim.
In Kaselaan & D'Angelo Associates v. City of New York, 34 the plaintiff was faced with a motion for summary judgment for the failure to file a section 7-201(a) notice of claim. The underlying action entailed a breach of contract claim for payment of overdue interest from the Human Resources Administration Agency of the City of New York ("HRA") for work done at various New York City day care centers. The plaintiff had by letter and invoice notified the General Counsel of HRA that it was making a demand for the payment of overdue interest. During the summary judgment motion, the plaintiff seized upon these communications and argued that section's mandate for a notice of claim had been satisfied. 
